MICHAEL L. DONOVAN

Attorney and Counselor at Law

52 Church Street Tel. (603) 731-6148
PO Box 2169 Fax: send a pdf
Concord, NH 03302-2169 mdonovanlaw62@gmail.com
SENT BY FEDERAL EXPRESS

December 14, 2017

Maureen F. O’Neil, Clerk
Rockingham County Superior Court
10 Route 125

Brentwood, NH 03833

Re: Robert Jesurum v. WBTSCC Limited Partnership, et al
No. 218-2013-CV-00134
Dear Clerk O’Neil:

Enclosed for filing with the court is the Town of Rye’s Objection to Plaintiff’s Motion
for Restoration of Sign.

Thank you for your assistance.
Very truly yours,

D

Michael L. Donovan

Enclosure

cc: Paul McEachern, Esq.
Christopher Carter, Esq.
Rye Board of Selectmen



THE STATE OF NEW HAMPSHIRE

ROCKINGHAM, SS SUPERIOR COURT

NO. 218-2013-CV-00134

Robert Jesurum
V.
WBTSCC Limited Partnership, et al

TOWN OF RYE’S OBJECTION TO PLAINTIFF’S MOTION FOR
RESTORATION OF HISTORIC MARKER

NOW COMES the Town of Rye, through its attorney, to object to plaintiff's Motion for

Restoration of Historic Marker, stating as grounds in support thereof:

1. The Town has possession of the subject sign.

2. The scenario by which the town obtained possession of the sign is set forth in the

attached Affidavit of Michael Magnant. To wit:

a.

At some point this past fall, Plaintiff Jeserum reported to the Rye Police
Department that the Sanders Poynt sign had been stolen.

Police Chief Kevin Walsh contacted Robert Diodati, General Manager of
WBTSCC, and was informed that the sign had been removed by the contractor
restoring Sanders Point. Mr. Diodati found the sign and gave it to Chief Walsh,
believing it to be a town sign.

When Plaintiff Jeserum learned that the town had the sign, he went to a selectmen’s
meeting and requested it be reinstalled. The selectmen apparently indicated that it
would be reinstalled after the spelling of the word “Poynt” was changed to “Point.”

Undersigned town counsel advised that the town had no authority to enter private
property and reinstall the sign without approval of the landowner, WBTSCC.

WBTSCC denied the town permission to put the sign back up.

Rye Town Administrator Magnant told Plaintiff Jeserum that WBTSCC refused to
give permission to put the sign back up.



3. It would be unlawful trespass for the Town of Rye to enter WBTSCC property and put
up the sign absent permission to do so from WBTSCC.,

4. This case was about the public’s prescriptive rights to access the shore at Sanders
Point. Plaintiff’s motion indicates that the sign was installed in 2003. There is not a prescriptive
right for the sign to be there because it has not been there 20 years. Although the sign is depicted
on the final plan which WBTSCC submitted to this Court, it is unclear as to whether the Court’s
order to restore Sanders Point included leaving the sign where it was. Thus, absent permission
from WBTSCC or an order from the Court, the town would be trespassing if it reinstalled the
sign.

5. The Town of Rye has acted in good faith in this matter. The Town will re-install the
sign if so ordered by the Court. However, due to frozen ground this could not happen until the
spring.

6. Plaintiff Jeserum knew when he submitted the Motion to the Court that the problem
lies at the feet of WBTSCC, not the Town of Rye, yet he requests attorney’s fees of the town.
This is frivolous. The Motion should have sought an order against WBTSCC to grant permission
to the town to re-install the town, not the Town.

6. The Town is entitled to recovery of its attorney’s fees for frivolously being dragged
into court on a matter that is a dispute between two other parties where plaintiff knows that
WBTSCC denied the town permission to have the sign re-installed and where the relief requested
should have been against WBTSCC, not against the town.

WHEREFORE, the Town of Rye prays that the Honorable Court:

A. Deny plaintiff’s Motion for Restoration of Historic Marker; or



B. Order WBTSCC to grant permission to the Town of Rye to reinstall the sign at issue
in the location depicted on the final plan presented by WBTSCC to this court; and

C. Award the Town of Rye its reasonable attorney’s fees in objecting to the motion; and

D. Provide for such other and further relief as may be just.

Respectfully submitted,
Town of Rye
By its attorney

December 14, 2017 s 2 4&¢:¢¢,KZ :,7;)”,,,“{4,\%»
Michael L. Donovan, Esq.
52 Church Street
PO Box 2169
Concord, NH 03302-2169
(603) 224-4230

NH Bar ID No. 661

Attached: Affidavit of Michael Magnant

CERTIFICATION

I hereby certify that, on the above date, a copy of this response was mailed first class,
postage prepaid to Paul McEachern, Esq. counsel for the plaintiff and to Christopher Carter, Esq.
counsel for WBTSCC and William Binnie, Trustee.
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Michael L. Donovan




STATE OF NEW HAMPSHIRE

ROCKINGHAM, SS SUPERIOR COURT
NO. 218-2013-CV-00134

Robert Jesurum
V.
WBSTCC Limited Partnership, et al

AFFIDAVIT OF MICHAEL MAGNANT

1. T'am employed as the Town Administrator of the Town of Rye. I have been Town Administrator
since August 3, 2009.

2. At some point this past fall, unbeknownst to me at the time, Mr. Jesurum reported to the Rye Police
Department that the Sanders Poynt sign had been stolen. Police Chief Kevin Walsh contacted
Robert Diodati, General Manager of WBTSCC, and was informed that the sign had been removed
by the contractor restoring Sanders Point. Mr. Diodati found the sign and gave it to Chief Walsh,
believing it to be a town sign.

3. When Mr. Jesurum learned that the town had the sign, he went to a selectmen’s meeting and
requested it be reinstalled. I was not at that meeting. The selectmen apparently indicated that it
would be reinstalled after the spelling of the word “Poynt” was changed to “Point.”

4. Subsequently, I consulted with town counsel who indicated that the town had no authority to enter
private property and reinstall the sign without approval of the landowner, WBTSCC. I then
contacted Robert Diodati, General Manager of WBTSCC, and requested permission to put the sign
back in place, pointing out to him that it was depicted on the plan approved by the court. He
contacted legal counsel and got back to me indicating that Mr. Binnie had refused permission to
put the sign back up.

5. At some point I told Mr. Jesurum that WBTSCC was refusing to let the town put the sign back up.

6. Ithen requested of NH DOT Division 6 that the town be allowed to put the sign up at a different
location within the Route 1B right-of-way. The request was denied.

7. Tappealed the DOT Division 6 denial to the Commissioner of NH DOT on November 14, 2017. 1
have not received a response.

8. The “Sanders Point 1623” sign remains in my office. /% N
s /Mic’ﬁael %nantL_w

STATE OF NEW HAMPSHIRE
ROCKINGHAM COUNTY

Personally appeared before me this & day of ))LCgmb&/ 2017 the above named
Michael Magnant, known to me or personally proven to be the same, and signed the foregoing affidavit
and took oath that the facts stated therein are true to the best of her knowledge and belief.

)
ary Public/fust{ce of the Peace
My Commission Expires: SOOI e AR
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