Select Board & Town Manager — from “Knowing the Territory” NHMA

FORMS OF TOWN GOVERNMENT

A. Town Meeting-Select Board Town government in New Hampshire consists of a
governing body and a legislative body. It is the form of municipal government
prescribed by law unless a municipality has adopted a home rule charter or has
adopted SB 2, RSA 40:13. The town meeting may exercise all powers of the town
except those that are assigned specifically by statute to the select board or other
officers or boards. In the absence of specific town meeting action on an issue, the
select board may often act to protect the interests of the town under its power “to
manage the prudential affairs of the town.”

B. Definitions 1. ‘TOWN’ MEANS TOWN MEETING- Statutes that grant “towns” or
the “legislative body” authority to act require a vote of the town meeting. There are
many such statutes. RSA 31:3, for example, authorizes towns to purchase or sell real
estate. It means that a town meeting vote is required for the town to acquire or sell
real estate. However, the town meeting can delegate the authority to acquire and
sell real estate to the governing body under certain circumstances. RSA 41:14-a
requires a warrant article vote by town meeting to delegate this authority to the
governing body. There are many similar statutes authorizing the town meeting to
delegate a particular power to the governing body.

LEGISLATIVE BODY AND GOVERNING BODY

When a statute uses the term “legislative body,” it is referring to the town meeting. RSA 21:47.

When a statute uses the term “governing body,” it is referring to the select board. RSA 21:48.

Some traditional town meeting-select board towns have adopted the provisions of the town

manager statute, RSA chapter 37, and some have adopted the official ballot referendum town

meeting, although neither action alters the distribution of authority between the governing and

legislative bodies. In cities and towns with charters, for most purposes the legislative body and

governing body are the same: the town council or city council is both the governing and the

legislative body.

Checks and Balances - As we discuss the roles of the governing body and legislative body,

remember that most decisions made by one are in some manner checked and balanced by

some authority assigned to the other by statute. For example, although select boards have the

authority to spend town funds, they may only spend the funds if the legislative body has

appropriated them to that purpose. The checks and balances system was intentionally built into



the relationship between the bodies to prevent either body from assuming too much power and
acting against the will or best interest of the majority of citizens.

CHAPTER 3: NEW HAMPSHIRE TOWN GOVERNMENT 37

Il. THE ROLE OF THE GOVERNING BODY A. How Does the Select Board Function?

1. THE BOARD ACTS COLLECTIVELY Authority rests with the board acting as a whole. RSA 41:8.
An individual member of the board does not have any authority outside that authority granted
to him or her by the whole board. Id. The same is true in council towns. All actions taken by the
select board or council must be voted on by a majority of the board at a public meeting that
complies with the Right to Know Law, RSA chapter 91-A, or the actions may later be invalidated
by a court.

ONE GOVERNING BODY MEMBER HAS NO AUTHORITY It is all too common for one select board
member or council member to think his or her individual action is final so long as a second
board member later agrees, either in a private conversation or by telephone or email, to ratify
the action. At other times, board members think that any action is valid if at least a majority of
the members have put their signatures on a piece of paper, even if the signatures are collected
over a period of several days. These practices violate the right of any remaining board members
to participate in decisions, as well as the public’s right under RSA chapter 91-A to observe the
decision being made at a public meeting. See Chapter Five for more information on the Right to
Know Law.

If a single member acts alone, or if some or all of the board violate the requirements of the
Right to Know Law, the actions taken are subject to court scrutiny, and may subject either the
local official or the town or both to a range of remedies under that law. There are some
exceptions to this rule that decisions to approve certain public actions must be undertaken by a
quorum of a select board at a public meeting. Under RSA 41:29, | (a), a select board can approve
payment of payroll and invoices through a non-contemporaneously manifest signed by a
majority of the board. Similarly, assessing officials, usually the select board, may sign a notice of
intent to cut outside a public meeting provided notice is given to the public 24 hours before the
intent is signed. RSA 79:10, | (b).



2. What Do Select Boards Do?  “The selectmen shall manage the prudential affairs of the
town and perform the duties by law prescribed.” RSA 41:8. 1. PRUDENTIAL AFFAIRS Under RSA
41:8, in addition to a host of specific statutory duties, the select board’s duty is to “manage the
prudential affairs of the town.” “The particular duties comprehended by the phrase ‘prudential
affairs’ are not easily enumerated.” These powers are limited to what is “required to meet the
exigencies of ordinary town business.” Moulton v. Beals, 98 N.H. 461, 463 (1954); DeRochemont
v. Holden, 99 N.H. 80, 82 (1954). In Moulton v. Beals, the select board members were directing
certain litigation for the town. The town meeting voted specifically to assign control of the
litigation to a special appointed committee. The Supreme Court upheld the town meeting
action, finding that the select board was authorized to act in the absence of action by the town
meeting, but the select board’s prudential affairs authority was superseded by a specific
directive of the town meeting.

The select board is the executive, managerial and administrative body that does what is
necessary to carry out the votes enacted at town meeting. For example, the town meeting
appropriates money, but under authority given them in RSA 41:9, the select board spends it. If
the town meeting votes to buy or sell land, it is the select board members who sign the deed.
Most policy choices rest with the legislative body-town meeting, but the select board manages
facilities and personnel and administers contracts to implement those policies. This doesn’t
mean that the select board performs all the tasks on a day-to-day basis. Most municipalities hire
staff, such as a town administrator, to deal with citizen questions, communicate with others, and
prepare documents for the

see- 38 “Knowing The Territory” 2025 - Select board members to discuss and act upon at a
scheduled meeting. It is appropriate for the board to delegate the performance of day-to-day
tasks to employees. This power to manage, while broad, is not unlimited. When challenges and
opportunities present themselves during the year, the select board cannot always proceed
alone and may be required to call a special town meeting to resolve an issue. In addition to the
prudential affairs powers, the select board has many specifically assigned roles and powers,
which are discussed below.

3. CALLING THE TOWN TO MEETING The select board calls the town voters to annual or special
meetings by drafting and posting the document called the “warrant.” The warrant is the legal
document that creates the agenda for the meeting and contains written statements of the
issues to be considered by the voters, known as “warrant articles.” While articles may be placed
on the warrant at the initiation of citizens by petition under RSA 39:3, most of the articles are
created by the select board. The select board’s authority over the warrant under RSA 39:2 and
preparation of the budget under RSA 31:95 and RSA 32:5 requires the board to act as an advisor
to the town meeting. a. Budget advice. The select board’s budgetary advice is presented to the



town meeting in the form of the proposed operating budget and other appropriations articles.
In towns with official budget committees, the select board’s budgetary advice goes to the
budget committee; the amounts shown in the warrant on the annual budget as
“recommended” by the select board constitutes its advice to the town meeting of the levels of
funding required to deliver town services. RSA 32:5.

In town manager towns, the manager advises the select board on the budget. The governing
body and the budget committee, if there is

3. OTHER SPECIFIC STATUTORY DUTIES

In addition to its advisory and prudential functions, the select board has some independent
authority, meaning it can act without town meeting approval. These substantive powers are set
forth specifically in statute. They include:

a. Regulation of town highways and commons. - The power granted to the select board by RSA
41:11 includes setting speed limits, enacting winter storm parking controls, and regulating
sidewalks and bridges. (See Chapter Ten for more information about regulating highways.)

b. Layout of highways.- Authority is granted in RSA 231:8 — :19 to the select board to create
and alter highways by layout. However, the select board does not have general authority
outside of the layout process to make a judicial determination about the status of a highway. In
one case, the select board held a hearing to determine whether a road had become a public
highway by prescription. The New Hampshire Supreme Court held that this sort of judicial
decision could not be made by a select board, but rather through a petition to the superior
court. Gordon v. Rye, 162 N.H. 144 (2011). See Chapter Ten for more information.

c¢. Hazardous and dilapidated buildings and excavations. - The select board can order
dilapidated buildings repaired or demolished and hazardous excavations filled or protected as
provided in RSA chapter 155-B.

d. Licensing. - The select board issues licenses for many different purposes. These include
community events (RSA 31:100), transient vendors (RSA 31:102-a), establishing regulations
relative to businesses obtaining municipal permits (RSA 41:11-c), and parades and other types
of shows (RSA chapter 286). In addition, anyone who wants to operate a junkyard in the town
must receive a licensing permit from the select board as outlined in RSA 236:111—-:129. In a
town without a police chief, the select board issues pistol permits or may designate the county
sheriff to do so. RSA 159:6, I.

e. Health regulations. - The select board and the health officer, acting jointly under authority of
RSA chapter 147, make up the town’s board of health, which can enact health regulations



without town meeting approval. This is a powerful tool for dealing quickly with public health
issues. It includes the ability, for example, to repair sewage systems that have failed and
includes authority for the town to collect its costs for such repairs from a landowner in the same
manner as taxes are collected. See RSA 147:7-a and :7-b.

f. Setting fees. - If the town meeting has adopted the provisions of RSA 41:9-a, the select board
may set fees for regulatory programs such as building permits, or for revenue-producing
facilities such as the solid waste facility. The select board must post notice of its proposed action
and hold a public hearing before imposing or changing such fees

g. Establish and amend local welfare guidelines. - The select board adopts guidelines to
administer the general assistance program as provided in RSA 165:1. The town can elect or
appoint a local welfare administrator, but if it does not, the welfare assistance duty falls to the
select board. See Chapter Seven for more details on the local welfare obligation of
municipalities.

h. Manage and regulate use of town property. - The select board has general authority to
manage town land, which includes the authority to rent or lease town property for a public or
private use for up to one year, or, if such authority is granted to the select board by town
meeting, up to five years. RSA 41:11-a. Leases of longer duration require a town meeting vote.
However, some statutes grant managerial authority over certain town property—library
property or conservation land, for example—to boards other than the select board.

i. Financial accounting and safeguarding. - Select boards have important financial duties under
RSA 41:9. They must establish procedures to receive and deposit town revenue promptly,
authorize the treasurer to make payments properly approved by them, and keep fair and
accurate accounts of all their financial transactions. Select boards must prepare financial reports
to the state and to the town meeting and annually review and adopt an investment policy for
investment of public funds in accordance with standards established by statute. 40 Knowing The
Territory 2025 They must establish internal control procedures for “safeguarding” all town
assets and properties, including the transactions and assets maintained by other elected
officials such as the town clerk.

j. Cemetery trustees. RSA 289:6, Il-a allows the town meeting to delegate the duties of the
cemetery trustees to the select board. These functions fall to the town manager, if there is one.
RSA 289:6, Il.

k. Election duties. While RSA 659:9 designates the moderator as the chief election official of the
town, under other statutes and the New Hampshire Constitution, Part Il, Article 32, the select
board members are election officials with a role at the polling place during all elections. Under
RSA 658: 9 and :9-a, the select board members are responsible for the physical setup of the



polling place for elections, including reserving the polling place, providing voting booths and
making sure all of these comply with the requirements for accessibility for persons with
disabilities and the elderly. RSA 658:21-a allows a select board member to appoint a select
board member pro tem to perform the select board member’s duties at any state election.

I. Adoption and amendment of town codes and ordinances in larger towns. - Under RSA 41:14-
b, towns with populations greater than 10,000 may give the select board the power to establish
and amend town ordinances and codes after two public hearings held at least 10 but not more
than 21 days apart. This power does not apply to zoning, historic district, or building code
ordinances adopted under the provisions of RSA chapter 675.

m. Taxation. Select board members are responsible for assuring that all taxable real property in
the town is inventoried and appraised and that a warrant is issued to the tax collector for the
collection of such taxes. See RSA chapters 72 through 76. Once taxes have been assessed, the
select board deals with requests to abate the taxes when filed by taxpayers. See Chapter Eight
for details.

n. Perambulation. Every seven years, the select board members, or persons appointed by them
in writing, are required by RSA chapter 51 to perambulate the lines between adjoining towns
and renew the marks and bounds. A report must be made, signed by the select board members
or their appointed perambulation agent, and filed with the town clerk and secretary of state.
The select board may be fined for neglect of these duties.

4. APPOINTING OTHER OFFICIALS The select board is responsible for appointing persons to
serve in various town positions. In certain instances, it may supervise the work of these persons
and, if specifically permitted by statute, the board may remove them from office.

a. Direct appointment. - The town meeting has the option to create any elected (RSA 41:2) or
appointed position it deems necessary to perform the work of the town. In addition to those
positions, the select board has the authority under other statutory provisions, such as RSA
41:10-a providing for the appointment of a “Municipal Prosecutor,” to appoint other town
officials. Note, of course, that for some appointed positions, such as members of land-use
boards (i.e. members appointed to a planning board or , zoning board of adjustment), state law
assigns them duties and they are not subject to the direct supervision of the select board
members when they perform their statutory duties. Appointed officials are not treated as town
employees.

b. Approval of appointment. - A deputy tax collector is appointed by the tax collector subject to
the select board’s approval under RSA 41:38. The process is the same for the deputy town clerk
(RSA 41:18) and deputy treasurer (RSA 41:29-a).



c. Nomination. - The health officer is recommended by the select board to the state Department
of Health and Human Services (DHHS) but is appointed by the DHHS commissioner under RSA
128:1.
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elective office is defined in RSA 652:12 and results from, among other things, death, resignation,
and cessation of domicile in the town. Note that vacancy doesn’t include a temporary absence
from the town. RSA 669:61 — :75 spells out how vacancies in each office are filled, whether by
the select board or other board or officer empowered to deal with the vacancy.




lll. ROLE OF A TOWN MANAGER

A. Adoption The adoption of the town manager law, RSA chapter 37, is one of the most
significant alterations to the form of town government that can be made without adopting a
home rule charter. The question is presented to the voters on the official ballot either by action
of the select board or by petition of at least 10 voters. The town manager provisions cannot be
voted on at a special town meeting. The question must be: “Do you favor adoption of the town
manager plan as provided in chapter 37 of the Revised Statutes Annotated?” “Yes” and “No”
boxes must follow the question. A similar method is used to discontinue the town manager
plan. See RSA 37:11 —:15.

B. Hiring - The select board is responsible for hiring the town manager. In town-council towns,
the council-manager form of government is required and is adopted as part of the town'’s
charter. A manager must be hired on the basis of “education, training, and experience to
perform the duties” of manager and “without reference to political belief”” The manager serves
at the will of the select board or council and can be terminated at any time for cause. RSA 37:3.
A town charter or written employment contract may have other provisions affecting this
employment relationship. The select board or council remains responsible for managing the
town’s prudential affairs but has the assistance of the town manager in carrying out those
responsibilities.

C. Duties - By statute, the town manager is the administrative head of all town departments, but
the manager works under the supervision and direction of the select board or council in the
performance of the duties of the office, which include:

1. DEPARTMENTS The manager is responsible for organizing town departments as the select
board directs.

2. REVENUES AND EXPENDITURES The manager is charged with keeping, and submitting to the
select board, detailed reports of revenues and expenditures.

3. SUPERVISION The manager has charge, control, and supervision of the following, subject to
the direction of the select board:

* municipal water, lighting, and power systems;

e construction and maintenance of all town buildings, roads, sidewalks and bridges, unless
otherwise voted by the town;

e purchase of supplies;
¢ police and fire departments;

e sewers and drainage; 42 Knowing The Territory 2025



e parks, commons and playground maintenance;

e cemeteries;

e letting, making and performance of all contracts;
e welfare; and

e other duties assigned by the select board



