Wi S cryion AGENDA ITEM:LUQ@QQMQ

S
From: Dan Philbrick G DATE:_% ! 24 | 240
Sent: Tuesday, August 18, 2026 11:46 AM . : -
To: Matt Scruton
Cc: Kim Reed; selectmen; Mark Kearns
Subject: 1373 Ocean Blvd

. Report This Email FAQ Skout Email Protection
August 18,2026

Via Email and Certified Mail

Town of Rye

Planning & Zoning Department
Building Department

Zoning Board of Adjustment
Select Board

Town Administrator

10 Central Road

Rye, New Hampshire 03870

Re: 1373 Ocean Boulevard, Rye, New Hampshire

Dear Town Officials and Members of the Zoning Board of Adjustment:

[ write on behalf of Mark A. Kearns, Trustee of the Three Rivers Farm Irrevocable Security Trust, owner
of 1373 Ocean Boulevard, to provide formal notice that, following issuance of the demolition permit by
the Town of Rye, the Trust intends to proceed with demolition of the existing structure.

This notice is being provided before demolition for two purposes: first, to document the immediate
safety, insurance, liability and property-protection circumstances that now require the existing structure
to be removed; and second, to make unmistakably clear that demolition does not constitute, and shall not
be construed as, an abandonment, waiver, surrender or extinguishment of any lawful nonconforming
status, reconstruction right, appellate claim, or other property right associated with 1373 Ocean
Boulevard.

Condition of the Existing Structure and Need for Demolition

The existing building is obsolete and has remained vacant during the extended administrative
proceedings concerning the Trust’s proposed replacement structure.
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As part of the required asbestos remediation undertaken in preparation for demolition and
redevelopment, portions of the roof and structure necessarily were opened and removed. The building
has consequently been left partially exposed, and its physical condition has continued to deteriorate. A
portion of the interior ceiling has now collapsed.

The Trust cannot responsibly leave a vacant, partially dismantled and deteriorating structure standlng
indefinitely while the zoning dispute continues.

There is now an additional and significant insurance issue.

On August 18, 2026, I spoke with Chad Hancock concerning the insurance coverage for the property and
specifically discussed the vacancy and present condition of the structure. I was advised that the building
in its vacant condition will not meet applicable underwriting requirements and cannot simply continue to
be insured as a vacant structure under these circumstances.

The Trust therefore faces a situation in which continued delay in removing the building creates
increasing safety, liability, property-damage and insurance exposure.

These circumstances are not theoretical. The structure is vacant, portions have been opened as part of
the required remediation process, deterioration has occurred, a portion of the interior ceiling has
collapsed, and continued insurance of the vacant structure has now become an underwriting issue.

The Trust has a responsibility to act reasonably to protect the property, neighboring properties, the
public and itself from unnecessary risk. Now that the Town has issued the demolition permit, leaving this
structure standing merely for the purpose of preserving evidence of its physical existence would be
neither prudent nor reasonable.

Accordingly, the Trust intends to proceed with demolition pursuant to the demolition permit issued by
the Town.

Demolition Is a Protective and Mitigation Measure, Not an Abandonment of Rights

The Trust’s decision to proceed with demolition must be understood in the context in which it is
occurring.

For approximately six months, the Trust has pursued its position concerning the proper interpretation
and application of Rye Zoning Ordinance §190-6.3(B), including through Administrative Appeal Case
#11-2026. The Trust has consistently maintained that its proposed replacement structure is entitled to
treatment under §190-6.3(B) because the replacement is less nonconforming as determined under the
ordinance.

The Trust has never abandoned that position.

The physical removal of the existing building pursuant to a duly issued demolition permit does not
change the legal issue that has been presented to the Town and the Zoning Board, nor does it constitute a
voluntary relinquishment of the Trust’s position concerning the lawful nonconforming structure and the
right to replace it in accordance with applicable law.
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Rather, demolition is now being undertaken because the Trust cannot reasonably be expected to
maintain indefinitely a vacant, deteriorating, partially dismantled structure that presents increasing
safety and liability concerns and that has become problematic from an insurance-underwriting
standpoint while judicial review of the Town'’s zoning determination is pursued.

The Trust is acting to mitigate those risks and potential damages.

No party should subsequently characterize reasonable mitigation of these conditions as an abandonment
of the very rights the Trust has spent months affirmatively pursuing and preserving.

Express Reservation of Nonconforming and Reconstruction Rights

For the avoidance of any possible doubt, the Trust expressly reserves and does not waive any right
arising from or associated with the lawful preexisting nonconforming structure at 1373 Ocean Boulevard.

This specifically includes, without limitation:

1. All rights under Rye Zoning Ordinance §190-6.3(B) concerning the destruction, demolition,
reconstruction and replacement of a lawful nonconforming structure;

2. The Trust’s position that its proposed replacement structure is less nonconforming within the
meaning of §190-6.3(B);

3. The lawful nonconforming use and structural rights associated with the property and existing
structure;

4. The right to reconstruct or replace the structure within all periods permitted by the Rye Zoning
Ordinance and other applicable law;

5. Every claim, argument, objection and issue raised or preserved during Administrative Appeal Case
#11-2026 and the subsequent proceedings before the Zoning Board of Adjustment;

6. The right to seek judicial review of the Zoning Board’s decision in the New Hampshire Superior

Court and, if necessary, further appellate review;

The right to challenge the Town’s interpretation and application of §190-6.3(B); and

8. All other constitutional, statutory, zoning, equitable and property rights and remedies available to
the Trust. ’

N

Nothing about the demolition of the existing structure should therefore be interpreted as acquiescence in
or acceptance of the Town'’s interpretation of §190-6.3(B).

No Waiver and No Mootness

The Trust further expressly rejects any contention that demolition undertaken under these
circumstances renders the pending zoning controversy moot.

The dispute presented in Administrative Appeal Case #11-2026 concerns the Trust’s right to replace the
existing lawful nonconforming structure and the proper interpretation and application of §190-6.3(B).
The Trust continues to seek precisely that relief.

The physical removal of a deteriorating and increasingly difficult-to-insure structure while that legal
dispute proceeds does not resolve the controversy concerning the Trust's reconstruction rights.
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Demolition therefore shall not be construed as:

o withdrawal of the Trust’s administrative appeal;

s acceptance of the Zoning Board'’s decision;

e abandonment of the Trust’s proposed replacement structure;

e abandonment or extinguishment of the property’s lawful nonconforming status;

o waiver of the Trust’s reconstruction rights;

e waiver of any argument under §190-6.3(B);

o consent to the Town's interpretation of the ordinance; or

» abasis for claiming that judicial review of the Zoning Board'’s decision has become moot.

The Trust expressly preserves its position that its rights are to be determined based upon the lawful
status and characteristics of the existing structure and the applicable ordinance, notwithstanding the
subsequent physical demolition of that structure undertaken for the reasons documented in this notice.

Preservation of Evidence

Before demolition, the Trust will preserve reasonable evidence documenting the existing structure and
its condition, including available plans, surveys, engineering information, photographs, measurements
and other materials relevant to the existing building and the proposed replacement structure.

The Town and Zoning Board have also had extensive information concerning the existing and proposed
structures before them throughout these administrative proceedings.

Accordingly, demolition should not prejudice the ability of the Town, the Zoning Board or a reviewing
court to evaluate the issues that have been presented in Case #11-2026.

Reservation Concerning Delay and Resulting Damages

The Trust has repeatedly sought a timely resolution of what it maintains is a straightforward question
concerning the application of §190-6.3(B). The administrative process has nevertheless extended for
approximately six months.

During that period, the existing building has remained vacant and the Trust has incurred continuing
carrying costs, delay, loss of use and other consequences. The present safety, deterioration and insurance
circumstances represent additional consequences arising while this matter has remained unresolved.

By proceeding with demolition, the Trust is attempting to mitigate those continuing risks and damages,
not enlarge them. '

Nothing in this notice, and nothing about the Trust’s decision to mitigate its losses by demolishing the
structure, constitutes a waiver of any claim or remedy the Trust may have concerning damages, costs,
attorney’s fees, equitable relief or other relief arising from the Town'’s actions, the administrative
proceedings, or the resulting delay. All such rights are expressly reserved.

Notice to the Town



The Town is therefore formally placed on notice, before demolition occurs, that the Trust intends to
proceed under the demolition permit because continued maintenance of the existing structure in its
present vacant and deteriorating condition presents unacceptable safety, liability, property-protection
and insurance concerns.

The Trust is not requesting permission through this correspondence to exercise rights it maintains
already exist under the Rye Zoning Ordinance.

Rather, this correspondence is intended to document the circumstances requiring demolition and to
eliminate any possible future suggestion that the Trust’s reasonable decision to remove the existing
structure constituted a voluntary abandonment or waiver of its nonconforming, reconstruction,
administrative or judicial rights.

The Trust will proceed with demolition in reliance upon the demolition permit issued by the Town and
subject to all applicable requirements governing the demolition itself.

All rights concerning the lawful nonconforming status of the property, reconstruction and replacement of
the structure, Administrative Appeal Case #11-2026, §190-6.3(B), judicial review, and any resulting
claims or remedies are expressly and fully reserved.

Please place this correspondence in the complete official municipal and administrative record concerning
1373 Ocean Boulevard and ZBA Case #11-2026.

Respectfully,

Daniel J. Philbrick
Agent for Mark A. Kearns, Trustee
Three Rivers Farm Irrevocable Security Trust

Rye, New Hampshire 03870



