
Date: Tue, Aug 25, 2026 at 10:43 AM 
Subject: Proposed RTK Policy 
To: Matt Scruton <mscruton@town.rye.nh.us> 
Cc: Misty McCarty  

(Bcc'ed to Barton, Tuttle, Kalet, and McQuade) 

Hi all, 

As requested, sharing some observations on the proposed RTK policy. In a fairly quick read-through, I 
noticed several things that seem problematic.  I am not an attorney, but, looking through a compliance-
slash-efficiency lens, these are things I worry may cause the town headaches down the road 
(unnecessary litigation risk, added overhead/administrative expense, etc.)  Also, if you are concerned 
with transparency and service to Rye residents, many of these things don’t appear to serve residents 
especially well as currently written. 

It’s a lot – I will cut to the chase upfront:  If this is an attempt to control overhead in terms of staff time 
and cost, and to “protect the public record from alteration”, the simplest, cheapest solution that also 
provides maximum transparency and public accessibility is for the town to simply publish the results of 
all RTK requests to a secure website where the files are view-only and available for inspection and 
download.  The proposed policy adds a ton of overhead entrenched in processes that are nearing their 
end-of-life in the technical world we live in today, anyhow. 

1. Section X-3: waivers and grievance process 

RSA 91-A:4 IX has a broad waiver of section 91-A:4 VIII fees for all non-commercial requests that serve 
public interest. This policy places determination of what “serves public interest” into one person’s 
hands (the Town Administrator).  Criteria by which the Town Administrator should or will judge “public 
interest” are not documented anywhere in the policy.  Further, and most concerning, the policy says 
that if the public disagrees, the person who will hear that grievance is one and the same, and with no 
apparent reference to or regard for the statutory grievance path. 

RSA 91-A:4, VIII points fee/waiver disputes to RSA 91-A:7-b, which is supposed to be a faster, cheaper 
option via the RTK Ombudsman. However, that position has reportedly been held vacant for over a year 
now, so that option is not currently available. As a result, these issues may head much more quickly to 
the superior court. Residents do not have to retain an attorney to petition the court, so this could wind 
up requiring a significant amount of the town counsel’s time, over what might just be disagreements 
about fee estimates. 

In my opinion, it’s a great idea to OFFER an accessible and trustworthy intermediary grievance process 
to try to avoid that, but what’s sketched out here is not that.  It would be better if the town’s own fee, 
waiver, and grievance process was solid enough that people aren't pushed toward court for something 
this routine. (Also note: the policy draft gives the Town Administrator authority to “schedule a hearing” 
without outlining any policy governing the structure or conduct of such a hearing.) 
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2. Section X-5.C — "frivolous, unjust, vexatious, wanton, or oppressive" requests  

I believe this one requires serious legal review and contemplation as it asserts the opposite of the very 
intent of RSA 91-A: to make government records as freely open to the public as possible. I believe it is an 
honest mistake, but read at face value it may appear to some to be an attempt to scare citizens away 
from making requests to inspect, for fear of retaliation via “frivolous litigation” on the part of the town. 

This language seems to be lifted from RSA 91-A:8 — but that statute lets a court award attorney's fees 
against a requestor after the fact, if a lawsuit the requestor filed turns out to have been frivolous or 
oppressive. It doesn’t give the town the right to litigate simple RTK requests as “frivolous, etc.”. 

Your draft policy section X-5.C repurposes that same language to apply to the request itself, and 
reserves undefined "rights at law or at equity" against a requestor for submitting one. RSA 91-A doesn't 
give a public body any parallel authority to make that call itself.  Only a court can make that call, and 
only about litigation, not the original request. As written, this section doesn't define a trigger, a process, 
or what it's actually reserving the right to do, which makes it hard to say what its purpose is, other than 
as a vague deterrent. It also sits awkwardly next to X-5.A and X-5.B, which say the policy shall not be 
interpreted to expand any rights existing under RSA 91-A, while X-5.C appears to do exactly that. 

3. Section K & L: copying fee issues 

RSA 91-A:4 grants the public the right to inspect and make their own copies of public records free of 
charge.  Charges contemplated in the statute are for copies the requestor opts to make using the town’s 
equipment and resources. 

a) Staff-only copying. Section K bars requesters from copying records themselves during inspection (no 
phones, no personal devices). RSA 91-A:4, I gives citizens the right to copy records directly — this 
appears to be an attempt to remove that right. 

b) Printing records to "enable inspection," then charging for it. Again, inspection is free under RSA 91-
A:4, I and IV(d), regardless of format — there's no requirement that an electronic record be printed 
before someone can look at it. If the town opts to print electronic records to facilitate inspection, 
because it is easier for the town, and then charges Section K's per-page fee even when the requestor 
takes nothing home, that's billing for the town's own chosen process, not an actual cost of the request, 
and not permitted under the statute. 

c) Lack of clarity on per-page/communication record fee if requester opts to receive in electronic 
format. Under RSA 91-A:4, V, copying to electronic media is governed by the same actual-cost cap as IV, 
not a new fee. If it's being applied to electronic records, it's hard to prove any real cost “per page”, and 
risks double-charging on top of the media fee Section L already imposes. NH Supreme Court caselaw 
holds that records maintained electronically generally must be provided electronically on request, 
rather than the town defaulting to paper: https://www.nhmunicipal.org/town-city-
magazine/novemberdecember-2017/new-hampshire-supreme-court-clarifies-government-bodys 
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d) Requiring a factory-sealed thumb drive each time. Section L's requirement of a new, factory-sealed 
USB drive per request is understandable as an attempted security precaution — but it solves that 
problem in the most expensive way available for constituents. A wiped/reformatted drive addresses the 
malware risk just as well as a new one; "factory-sealed" adds cost without adding meaningful security. 
If the town wants to keep the flash-drive method (rather than the online-repository approach), a 
standalone USB reformatting/sanitizing device costs under $150 and would let the town safely accept 
and reuse drives — a one-time cost that eliminates a recurring one for both the town and requesters 
(and also less unnecessary environmental impact). 

Simpler fix for all four of these issues: post RTK responses (locked, read-only, downloadable) to an 
online repository once produced. No printing needed to inspect, no staff bottleneck on copying, no per-
request drive or paper cost at all — and repeat requests get answered with a link instead of a new 
production. Less work for the town, not more. 

4. Section H.6:  request not "received" until fee is paid 

RSA 91-A:4, IV(b) starts a 5-business-day response clock as soon as a request is received, but H.6 says 
the town won't even “treat a request as received” until the fee is paid. That could delay the response 
clock indefinitely just by naming a large estimate, which isn't something the statute contemplates. If 
someone disputes the fee, RSA 91-A:4, VIII already points to a process (RSA 91-A:7-b), and defines the 
request as received… when the town receives it. So this section isn't really needed and creates risk 
without much benefit. 

5. Section K: $1.00/$1.50 per-page copy fee is exorbitant and not based on actual cost as per 
statute 

This is a separate charge from the $1/electronic-communication fee. This is the ordinary paper-copy fee 
under RSA 91-A:4, IV(d), and that's capped at the town's actual cost, which has historically been 
interpreted as real paper/toner cost, currently generally accepted to be $0.10 or less per black and 
white 8.5x11 page. If it is costing the town $1 per printed black and white 8.5x11 page right now, we 
should reassess our copier contracts. 

6. Section G.4:  denials don't require a stated reason 

The policy just says the Administrator will deny non-compliant requests, without requiring an 
explanation. RSA 91-A:4, IV(c) requires more than that: a denial has to identify the specific exemption 
and briefly explain how it applies. 

7. Administrative overhead of the classification scheme itself 

Separate from the legal questions, section H, as drafted, is going to be a real lift for whoever administers 
it. For every request, someone has to: sort responsive records into non-electronic, email, and text/chat 
buckets; within emails, group everything under a single subject line into one communication (and then 
tally them); within text/chat threads, count messages and break them into new "communications" every 
50; then total it all up against the 250 threshold and calculate a fee. That's a lot of manual classification 



work for the town to do consistently and defensibly on every request. This is the kind of process that's 
prone to inconsistent application (and disputes) if it's not very clearly documented and meticulously 
handled. It would be good to consider whether the administrative cost of running this system might rival 
the fee revenue it's meant to generate. 

8. A Broader, overarching concern: 

Taken together: a fee structure that can quickly become prohibitive to public access governed 
haphazardly by one person and via a convoluted and complex administrative process; a provision that 
stops the response clock until that fee is paid (meaning a requestor must pay a fee before they can even 
inspect the record and confirm it meets their request); and a restriction that removes requestors' 
statutory right to copy records themselves; the effect, whether or not it's the intent, is to make 
exercising the right to inspect and copy public records significantly harder and more expensive than RSA 
91-A intends, and possibly even more than it allows. A policy that functions as a cost barrier to public 
records access could easily be perceived as reducing transparency, not administering it, even if each 
individual piece has a plausible-sounding rationale. 

A Better Solution? 

It’s a good goal to minimize cost and staff time, and a lot of this draft is trying to do that. But what 
residents really want to see is the town embracing transparency, not just managing the hassle of it. 
Those two things shouldn’t be seen as competing: the more the town proactively posts records, 
correspondence, and data that people routinely ask to inspect, the fewer formal Right to Know requests 
there will be to process in the first place. Less overhead for the town and more transparency for 
residents at the same time. The online-repository idea follows the same principle: make what's already 
been produced once freely available, rather than making every requestor (and town staff responder) 
start from zero. It would make a lot of sense to pair your review of this policy with a look at what's 
currently only available by request that could just be posted proactively, and save everyone a lot 
of time. 

Thanks again for considering these points, I welcome further discussion on this topic. 

Sincerely, 

Misty 

 


