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Applicants/Owners:

Property:

Application case:

Date of decision:

Decision:

Findings of Fact:

BOARD OF ADJUSTMENT

-Rye, New Hampshire-
NOTICE OF DECISION

Mark A. Kearns, Trustee, Three Rivers Farm Irrevocable Trust
1373 Ocean Blvd., Tax Map 17.4, Lot 14
Case #11-2026

May 6, 2026

Motion by Chris Piela to deny the request for an Administrative Appeal
from the Planning and Zoning Administrator’s March 12, 2026, decision.
Second by Gregg Mikolaities. Vote 5-0-0.

1. The zoning provision (§190-6.3) at issue states:

Where lawful buildings or structures exist at the effective date of this chapter which
could not be built under the terms of this chapter by reason of restrictions on floor area,
lot coverage, height, yard, location on the lot or other requirements concerning the
building or structure, such buildings or structures may be continued as nonconforming
buildings or nonconforming structures, so long as they remain lawful, provided that:

>

Expansion. Expansion of nonconforming parts of buildings or structures is not allowed.
Those parts of any building or structure which are conforming may be expanded,

provided the expansion is conforming and the use is not changed. For example, if a
nonconforming building encroaches into a yard area established by this chapter, the bulk
of the building within the portion of the yard area with the encroachment shall not be
expanded at all, either vertically or horizontally, within such yard area but may be
expanded into such portions where no nonconformity exists, so long as no new violation

arises. ‘
Abandonment, discontinuance or destruction. Any nonconforming building or

nonconforming structure which is abandoned or vacated or which is partially or wholly

=

destroyed by reason of any cause whatsoever, including obsolescence, fire, explosion,
storm, tides, or other acts of God, may be resumed or restored and operated in its former
(nonconformity) if the same is done within three years thereafter. For the purposes of this
subsection, "obsolescence" can include the remodeling or renovation of the structure. If
possible, the replacement of the building or structure shall conform to the requirements of
this chapter with which it previously did not conform, as well as to all other requirements
with which it did conform. Otherwise, the replacement of all nonconforming parts of the
structure shall be in the same location and of the same dimensions, height and bulk as

Note: This decision is subject to motions for rehearing which may be filed within 30 days of the above date
of decision by any person directly affected by it including any party to the action, abutters and the Rye
Board of Selectmen; see Article VII, Section 190-7.3 of the Town of Rye Zoning Ordinance. Any work
commenced prior to the expiration of the 30-day rehearing / appeal period is done so at the risk of the
applicant. If a rehearing is requested, a cease and desist order may be issued until the Board of Adjustment

has had an opportunity to act on the rehearing request.
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before the damage occurred unless changes would make the replacement less
nonconforming, as determined by the volume (bulk of the structure that is

nonconforming).

2. Applicant wishes to raze an existing, dimensionally non-conforming single family home and replace
it with a duplex, a permitted use. The proposed reconstruction reduces or eliminates the existing
nonconformities relating to building height, front setback, one of the side setbacks, and floodplain
encroachment; but makes the building more nonconforming with regard to the southerly sideline,
because it brings the house closer to that the side property line.

3. Applicant alleges that this proposed reconstruction complies with Section 190-6.3 of the Zoning
Ordinance because it reduces the total volume of the nonconforming portions of the structure from
25,133 square feet to 24,770 square feet, even if it increases the nonconformity with regard to the

southerly side line.

4. The zoning administrator disagreed, finding that because the reconstruction brings the building
closer to the southerly property line, the volume of that encroachment is increased, and therefore a

variance is required to allow the proposed design.

5. The ZBA members found that the effort to clarify the language of Section 190-6.3 appears to have
made it more ambiguous. While they understand how Applicant arrived at its interpretation,
allowing that interpretation was not consistent with the language or spirit of the ordinance, and
particularly the language which requires, if possible, that the replacement of a nonconforming
building shall conform to the requirements of zoning with which it previously did not conform, as
well as to all other requirements with which it did conform. '
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Shawn Crap0, Chair Date
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